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Order

Amend permit application 

1 Pursuant to section 127 and clause 64 of Schedule 1 of the Victorian Civil & Administrative Tribunal Act 1998, the permit application is amended by substituting for the permit application plans, the following plans filed with the Tribunal:

	· Prepared by:
	BMG Architects

	· Drawing numbers:
	SA01 Rev E, DR01 Rev E, TP01 Rev H, TP01A Rev H, TP02 Rev I, TP03 Rev G, TP03A Rev F, TP03B Rev G, TP03C Rev B, TP04 Rev G, TP05 Rev F, TP06 Rev E, TP07 Rev E, TP08 Rev E, TP09 Rev E, 3D01 Rev D, 3D02 Rev D

	· Date:
	25 May 2017


Permit amended

1 In application P404/2017 the decision of the responsible authority is set aside.  

2 Planning permit TPA/40955/A is amended and an amended permit is directed to be issued for the land at 170-174 Highbury Road, Mount Waverley in accordance with the endorsed plans and the conditions set out in Appendix A.  The amended permit allows:

· Development of a three storey building with basement car parking and use for a medical centre (up to 17 practitioners), child care centre (up to 144 children), café and dwellings and alteration of access to a road zone, category 1.  
	Michelle Blackburn
Member
	
	


Appearances
	For applicant
	Mr C Canavan QC with Ms J Sharp, of Counsel, instructed by Dennis Reftis and Associates.  
They called the following witnesses: 

· Mr Time Biles, planning and urban design, Message Consultants Australia Pty Ltd
· Mr Matthew McFall, landscape architect, Memla Landscape Architects.  
Visual amenity evidence was also filed by the permit applicant, but this witness was not called to give evidence at the hearing.  

	For responsible authority
	Ms M Marshall, solicitor, of Maddocks Lawyers


Information
	Description of proposal
	Amendment to the existing three storey development approved by planning permit TPA/20955/A.  The existing planning permit allows the development of a three storey building with basement car parking with a mix of commercial and dwelling use (9 apartments) and authorises the use of the site for a medical centre (up to 17 practitioners), child care centre (up to 130 children) occasional child care (up to 45 children) and a café (40 patrons).  The amendments proposed as part of the application include: 
· Addition of a fourth storey comprising 10 additional dwellings
· Reconfiguration of dwellings and alterations to the setbacks on the third storey,  with the number of dwellings on this level increasing from 9 to 10

· Deletion of the occasional child care component and increase in the size of the child care centre by 14 places  
· Increase in the size of the basement and 10 additional car parking spaces provided

· Reconfiguration of loading/delivery area 

· Reduction in the setback of the  ground floor to Highbury Road

	Nature of proceeding
	Application under section 77 of the Planning and Environment Act 1987 – to review the refusal to grant a permit. 

	Planning scheme
	Monash Planning Scheme 

	Zone and overlays
	General Residential Zone, Schedule 2
Vegetation Protection Overlay, Schedule 1 

	Permit requirements
	Clause 38.08-2 Use of land for medical centre (exceeding 250 square metres), food and drink premises (café) and child care centre
Clause 38.08-6 Construction of two or more dwellings on a lot 

Clause 32.08-8 Buildings and works associated with a section 2 use. 

	
	Clause 52.29 Create or alter access to a road in a Road Zone, Category 1.  

	Land description
	The site is located on the south-east corner of the intersection of Highbury Road (which runs east-west), Huntingdale Road (which runs to the south from the intersection) and Gillard Street (a local street which runs to the north of the intersection, but which can only be exited from  its intersection with Highbury Road).  
The site was previously developed with a service station but is now cleared and excavated.  
It has an area of around 2557 square metres and a fall of around 3.76 metres from south-east to north-west.  

It is abutted to the east with a two dwelling, tandem development.  A laneway with a width of around 4 metres runs along the southern boundary.  Beyond this laneway is a small group of one and two storey commercial buildings providing local services such as takeway food.  To the west, on the other side of Huntingdale Road, is an industrial business park.  To the north, on the other side of Highbury Road, development is residential in nature and generally comprises a mix of one and two storey dwellings (including multi-unit developments).  

	Tribunal inspection
	I carried out an unaccompanied inspection of the site and surrounds on two separate occasions.     


Reasons

What is this proceeding about?

1 The applicant wants to amend an existing permit which was granted at the direction of the Tribunal in 2013
 and subsequently amended by Council in 2014.  When originally granted by the Tribunal, the permit allowed the construction of a two storey residential development.  The 2014 amendment by Council altered the permit to its current form, which allows a three storey development to be used for both commercial (medical centre, child care and café) and residential purposes.   A previous proposal for the site was refused by the Tribunal in 2003.
  
2 The most substantial consequences of the proposed amendments are to: 

· add a fourth storey which would comprise an additional 10 dwellings
· alter the footprint of the third storey, including by reducing the setback of this storey to the east boundary which adjoins existing residential development
· alter the footprint of the ground floor by:

· reducing the setback of the café which fronts Highbury Street from 7 metres to 4 metres
· increasing the ground floor setback of the childcare which fronts Highbury Street, but including an additional outdoor play area at ground level.  This outdoor play area will be enclosed by a 2 metre high, punched metal fence, which will be setback 4 metres from the site’s Highbury Street boundary.  This has the effect of reducing the landscaping in between the childcare centre and the boundary from around 7 metres to 4 metres
· increase the footprint of the basement toward the north, toward Highbury Street.  
· alter the loading/unloading arrangements so that they take access from the laneway to the south of the site, rather than from Huntingdale Road.  

· alter the internal layout of the dwellings, and some of the commercial uses.  

3 The applicant confirmed that these amendments are independent of each other, such that if I decided not to allow some of the amendments, this would not mean that I could not allow the others.  

4 Council refused to amend the permit on the following grounds:  
· inconsistency with the residential development and character policies at clauses 21.04 and 22.01 of the Monash Planning Scheme (the scheme). 

· inconsistency with the Monash Housing Strategy 2014.

· failure to satisfy the objectives and standards of clause 55 of the scheme.
· inconsistency with the built form objectives of clause 22.09 of the scheme which relates to non-residential use and development in residential areas. 

· detrimental impact on the amenity of surrounding land.  
5 Council had also raised an issue prior to the hearing about the applicability of transitional provisions introduced into the General Residential Zone by Amendment VC 110.  However, ultimately it did not pursue this issue. I agree with the applicant that transitional provisions in clause 32.08-14 apply to this application
 and have assessed the application on that basis.     

6 Issues which are key to my determination of the matter are: 

a Whether the proposed amendments are an appropriate response to the built form and policy context? 

b Would the proposed amendments result in unreasonable amenity impacts on neighbours? 

c Do the amendments provide for an appropriate level of internal amenity for future residents?  

7 Having inspected the site and having considered the application material, the relevant regulatory framework, the submissions and evidence of the parties and the statements of grounds filed with the Tribunal, I have decided to allow all of the amendments sought by the applicant, except for the addition of the fourth storey.  My reasons follow.  
Are the proposed amendments an appropriate response to the built form and policy context? 

Existing built form 
8 The site has an area which is substantially larger than the lot size common throughout the rest of the residential areas surrounding the site.  This likely  reflects its location on the corner of two major roads and its former use as a service station.  
9 The site’s eastern boundary adjoins residentially zoned land, developed with two dwellings in a tandem configuration.  Further afield to the east, is more residential development, which is typically single or double storey in nature.  

10 The site’s northern boundary fronts Highbury Road.  On the opposite side of Highbury Road, in the vicinity of the site, is more residential development.  This is generally of one or two storey in scale and comprises both single dwellings and some multi-unit developments.  As Highbury Road forms part of the boundary of the City of Monash, the residential development on the northern side of the road is governed by the Whitehorse Planning Scheme and is within a General Residential Zone, Schedule 3 under the Whitehorse Planning Scheme.  
11 Immediately abutting the south of the site is a laneway and then a small local commercial centre which is within a Commercial 1 Zone.  This centre has a small number of tenancies, including a café, fish and chip takeaway shop and small bottle shop.  These commercial tenancies generally front the local road of Barlyn Road (which runs parallel to Highbury Road) and are one or two storeys in height.  The rear of those commercial lots face the site and are generally used for back of house services, including loading and parking.  Both Huntingdale Road and Barlyn Road are indented where they adjoin the commercial properties, to provide an area for angle parking adjacent to the commercial tenancies.  
12 The small laneway between the site and the rear of the shops, turns 90 degrees at the end of the strip of shops, and runs along the side of the eastern most shop until it reaches Barlyn Road.  On the eastern side of this laneway, fronting Barlyn Road is a ‘pocket park’ comprising a small grassed area the size of a typical residential lot.  Further to the east along Barlyn Street is one and two storey residential development.   
13 To the west of the site, on the opposite side of Huntingdale Road, is a business park which is occupied by light industrial type uses.  The business park extends some distance to the south of the site, along Huntingdale Road, and also some distance to the west, along Highbury Road.  This land is within an Industrial 1 Zone.  The built form within this business park is characterised by rectangular forms typically two storeys in height, with relatively long facades presenting to the streets.  The front facades of these buildings are setback from the street to provide generous areas for landscaping in between the buildings and the street.  

14 Within this industrially zoned land, on the corner of Highbury and Huntingdale Road, on the opposite side of Huntingdale Road to the site, is a church.  The built form of this church is industrial in style, such that a passer-by could mistake it for another building in the industrial business park.  While it is two storeys, it is cut into the site, such that there is only limited visibility of its ground floor from Huntingdale Road.  

15 While the site has good road access, public transport options along adjoining roads are limited to north/south bus services.  The closest tram line is around 600 metres away along the Burwood Highway and the closest railway station, Jordanville station, is around 2 kilometres to the south.  While the site is adjacent to a local activity centre, the closest activity centre with a full range supermarket (Burwood Heights Activity Centre) is around 1.5 kilometres away, with a closer IGA express at Andrews Street (around 850 metres to the east).  Deakin University is around 600 metres away, directly to the north of the site.  

Policy context 
16 The site is within a General Residential Zone, Schedule 2.  The purposes of this zone are:  

To implement the State Planning Policy Framework and the Local Planning Policy Framework, including the Municipal Strategic Statement and local planning policies.

To encourage development that respects the neighbourhood character of the area.

To encourage a diversity of housing types and housing growth particularly in locations offering good access to services and transport.

To allow educational, recreational, religious, community and a limited range of other non-residential uses to serve local community needs in appropriate locations.
17 Schedule 2 of the General Residential Zone, varies certain standards of clause 55 including Standard B6 of clause 55.03-1 by requiring a 7.6 metre front setback.  

18 A range of State and local planning policies provide more detailed guidance as to the locations within the City of Monash which are appropriate for housing growth, and on built form policy.
    

19 The policies include clause 21.04, which provides guidance on residential development.  In terms of new residential development, the policy recognises the need for housing growth and diversity, including as follows: 

There is an increasing demand for a variety of different housing styles to cater for changing household sizes and structures. State Government policy encourages higher housing densities near transport hubs and activity centres, such as Glen Waverley and Oakleigh. Retention of neighbourhood character in residential areas will be enhanced by the identification of preferred areas for medium to high rise residential development within the municipality. These areas are generally within the Principal and Major Activity Centres.  In other areas new residential development will generally be low rise. The exceptions will be where there is an approved Structure Plan, or other planning mechanism in place or where individual circumstances support an alternative height.
20 Clause 21.04 also provides guidance on the neighbourhood character of its residential areas.  It provides that the site is within a Residential Character Type C area.  Details of the preferred future character of these areas are contained in clause 22.01.  For ‘Type C’, the preferred future character statement focuses on landscape and ‘well-planted front gardens and large canopy trees’. 

21 Clause 22.01 also makes similar provision to clause 21.04 in terms of the locations in which higher density residential development is to be focused.  
22 Clause 21.06 sets out local policies relating to activity centres.  It identifies the Principal, Major, Neighbourhood and Specialised Activity Centres within Monash.  The local shops adjacent to the site are not identified as being one of these types of activity centres within this scheme. The activity centre of this identified type which is closest to the site within the City of Monash is Mount Waverly Major Activity Centre, which is around 2.5 kilometres to the south-east of the site.  As outlined above, there are also activity centres within the City of Whitehorse proximate to the site, including the Burwood Heights Activity Centre which is around 1.5 kilometres from the site.  This activity centre has a full range supermarket and is identified as a major activity centre on Plan Melbourne.   
23 Housing policy within the City of Monash is currently under review.  Amendment C125 has now been submitted to the Minister and proposes amendments to a number of clauses in the scheme, including clause 21.04 and 21.06, to implement the Monash Housing Strategy 2014 which is a policy adopted by Council.  
24 The Monash Housing Strategy includes a “Residential Framework Map”.  This map designates the site as being within “Category 8 – Garden City Suburbs”.  Amendment C125 to the scheme proposes to rezone the site from General Residential Zone, Schedule 2 to General Residential Zone, Schedule 4.  Amendment C125 also seeks to update character policy and includes the site within the ‘Garden City Suburbs (Northern)’ area’ which has a continued focus on the vegetated character of the area and states that: 

on larger lots, in suitable locations, lower to medium scale apartment developments may be appropriate, subject to careful design and the provision of substantial landscaped setbacks.     
25 Schedule 2 and 4 of the General Residential Zone both have the same variation to Standard B6 of clause 55.03-1 to require a 7.6 metre front setback.  However, Schedule 4 also includes varied site coverage and permeability standards.     

26 There have been changes to the residential zones during the life of Amendment C125 and the form of the amendment adopted by Council does not reflect all of the recommendations of the Panel.  This means that there is some uncertainty as to whether the Minister will approve Amendment C125 in the form submitted by Council.  Notwithstanding this uncertainty, I have had regard to Amendment C125 and also to the Monash Housing Strategy in my assessment of the application.    
27 The policy context is quite different to that in place when the Tribunal refused to issue a permit for a three storey development on this site in 2003.
    For this reason, I agree with the applicant that I should give little weight to the 2003 Tribunal decision relating to this site.  The 2013 decision of the Tribunal, which granted the original form of current permit, considered a two storey proposal.  As such, this decision is also of limited relevance to my assessment of the proposed amendments. 
   

Response to built form and policy context 
28 The most significant change, in terms of built form, is the addition of a fourth storey/third floor.  This will increase the height of the development by around 3.5 metres from that already approved.  
29 The proposal also alters the external presentation of the second floor/third storey.  The apartments on this level have been reconfigured.  On the currently approved plans, the second floor is: 

· Setback around 14.2 metres from Highbury Road, with one apartment stepped back and set back around 17.9 metres.   There are only two small terraces within this elevation.    

· Setback around 3.2 metres from Huntingdale Road, to a terrace which runs the length of the elevation and is generally around 2.6 metres wide.  
· Setback around 4 metres from its southern boundary, with a terrace running most of the length of this elevation.  The terrace is of varying widths.  In general the external southern wall of the building is setback around 5.2-5.3 metres, with insets where the terrace is deeper.  There is also a short section where the external southern wall of the second floor is setback around 4.2 metres, in line with the external edge of the terrace.  

· Setback around 13.2 metres from the eastern boundary of the site.  There are three terraces along this elevation and at these points, the external wall of the building is setback around 16.2 metres from the boundary.  

30 The amended plans do not alter the footprint of the second floor (including terraces), apart from:

· no longer providing for it to step in to a 17.9 metre setback from Highbury Street.  Rather, the setback of the second floor footprint is now a consistent 14.2 metres along the whole of the Highbury Street elevation.   
· reducing the extent of the setback from the eastern boundary.  The 13.2 metre setback is reduced to 11 metres at the northern end of this eastern wall, stepping out to a 9 metre setback further south, with a small section at the southern end of the eastern elevation stepping out to an 8 metre setback.  

31 While the overall footprint of the second floor is only extended to the east and north (in part), changes to the layout of the proposed apartments mean that the terraces have also been altered.  In general terms, there is still a continuous terrace along the Huntingdale Road frontage of the second floor (although it is wider, with the external wall of the building setback a little further than previously).  There are also some ‘cut outs’ in the external wall which remove the ‘snorkel’/narrow part of some bedrooms, which is currently used to provide them with access to natural light.  The ‘snorkels’ are replaced with small inset terraces accessed by glazed doors from the bedroom, so as to provide those bedrooms with better access to natural light.  There is a greater length of terrace along the Highbury Street frontage, a smaller increase in length of terrace along the eastern side of the second floor and a reduction of terrace along the southern side of the second floor (ie significantly more of the external wall of the second floor is setback around 4 metres compared with the currently approved plans).  

32 The proposed third floor, has an almost identical template to the amended second floor.  The main difference between the two is that the inset terraces to bedrooms are cut out on the third floor so as to provide a light court down to the second floor terraces and the glazed bedroom doors.  

33 The ground floor and first floor setbacks are generally less than that of the second and third floor, although the degree of difference varies.  

34 The slope of the site has a significant effect on the built form presentation of the building.  The site falls around 3.76 metres from its south-east corner to the north-west corner of the site.  It is proposed to cut into the site, with the building to sit into the cut.  This will mean that the height of the built form from natural ground level will be lower at the south-eastern corner of the site, compared with the north-west corner.  At the south-eastern corner of the site, the ground floor is almost wholly cut into the site, meaning that the current proposal sits at about two storey height, and the amended proposal will sit at about three storey height.  On the Highbury Road and Huntingdale Road frontages, however, the full height of the proposal is able to be fully appreciated, with the height of the proposed third floor being between around 14.1 and 14.9 metres from natural ground level.   

35 The site is not in a location which is specifically recognised by clause 21.04 as one which is to support a higher density development.  However, policy only provides guidance and, in this case, expressly contemplates there being individual circumstances which support an alternative height.  

36 I agree with the applicant, that the broader policy context of the scheme and the site’s location on the intersection of two main roads, with local commercial development to its rear and business park development to its west, do allow for a more robust development than may otherwise be the case.   

37 However, I agree with Council that the approved three storey built form is already relatively robust, and the proposed additional fourth storey is a step too far and goes beyond what the context of this site supports.   
38 The character policies of clause 22.01 need to be balanced against the particular context of the site, particularly when considering the proposal from its Highbury and Huntingdale Road frontages.  However, broader built form policies, including those of clause 15 of the scheme still require an appropriate built form outcome to be achieved which contributes positively to the local urban character.     

39 Mr Biles acknowledged that the proposal is a robust one and will be prominent, but considered that people passing the site would consider it unremarkable in the context of modern day Melbourne and that its prominence may mean it acted as a ‘marker’.  

40 While I agree with Mr Biles that there are many places in Melbourne where there are developments similar to that proposed, I am still required to assess this proposal in this location.  While this site is on the periphery of the residential area of Monash, it is none-the-less on a site which in a residential zone and in an area which is generally low rise in nature.    In this context, I agree with Council that the amended proposal will not only be prominent but it will be dominant.  
41 The fall of the land from east to west across the site together with the design and setbacks of the upper storeys of the proposal, in my view, means that it will dominate the intersection of Highbury and Huntingdale Road.   The T-intersection of these two roads is an open one, with low rise conventional residential development on the north side, and an industrial style church building on the western side which is cut into its site and softened by substantial landscaped setbacks.  While I agree with Mr Biles that the intersection is able to accommodate a robust built form, the proposed third floor which sits directly on top of an almost identically designed second floor so as to provide a two storey block, in my view, goes beyond what is appropriate given the individual circumstances of this site and its surrounds.
42 The additional floor alters the balance of the building.  As currently approved, the building reads as having a recessive single storey, on-top of a more dominant double storey built form.  Adding a fourth storey with the same footprint as the third storey makes both the upper levels a more dominant feature of the building.   To both Huntingdale Road and Highbury Street, it will stand out as a large four storey development, amongst a setting of much lower scale, one and two storey development.  
43 While landscaping is proposed within the Highbury Street and Huntingdale Road setbacks, the maximum mature height of any of the tree species proposed is 10 metres.  Along the Huntingdale Road frontage, where there is only a three metre wide setback for landscaping, crepe myrtle trees of 3-5 metres in height are proposed.  In my view, this will do little to soften the over 14 metre high building.   
44 Along the Highbury Street frontage and within the angled frontage to the intersection, trees with mature heights of 5-10 metres are proposed.  While these are more substantial in size and the upper storeys are more deeply recessed, in my view, the proposal as a whole will still sit as an overly robust development which will not contribute positively to local urban character.  
45 Also, while I agree with Mr Biles that the nature of the proposed development as it presents in its south-eastern corner is softened by the way in which it is cut into the site and setback from the eastern boundary and that its height relative to its residential neighbours from this aspect is not remarkable,  I do not consider this to be sufficient to render the proposed third storey appropriate from a built form perspective.  The very limited setbacks of all floors from the southern boundary of the site and the unbroken mass of the long southern elevation of the building mean that, notwithstanding the height reduction achieved by the site cut, it will still be a dominant feature of the area when viewed from the south-east from Huntingdale Road and as a backdrop when looking south from Barlyn Road.   

46 It follows from the above, that I consider the change to the scale and form of the approved development by the addition of the proposed third floor/fourth storey, to be inappropriate, given the built form and policy context of the site. In balancing the net community benefit of the amended proposal, I do not consider the dis-benefits to local character and streetscape to be outweighed by the benefits of the additional dwellings provided by the third floor, noting that this is not an area which has been specifically identified in planning policy for housing growth.   

47 However, I find the other proposed amendments to be acceptable as: 

· The amendments to the second floor still retain substantial setbacks to the eastern and northern boundary.  Increased terraces to the northern and eastern side of the second floor also provide additional articulation and breaking up of the building mass which mitigate against the effect of the reductions in setbacks.

· The amendments to the ground floor which decrease the setback of the café from Highbury Street and provide the additional outdoor play area do not significantly alter the extent of landscaping within this setback.  While the setback of the café is 3.6 metres less than the 7.6 metres required by Standard B6 of clause 55.03-1 (as varied by Schedule 2 of the General Residential Zone), I consider that the objective of the clause is still met.  In particular, the neighbourhood character policy makes it clear that setbacks are required to provide for an appropriate landscape response.  I accept the evidence of Mr McFall that the landscaping is substantially the same in the amended proposal as is currently approved. Furthermore, I consider allowing the single storey projection of the café to sit forward of the remainder of the building is an efficient use of the site and an acknowledgement that what is permitted is, at ground floor, a commercial development on a busy intersection.  In my view, an efficient use of such a site requires some relaxation from the 7.6 metre setbacks which are generally required throughout the entirety of the residential area.  The impact of this reduced setback is minimised by the substantial separation between the projected café and the residential development to the north.    

· The expansion of the basement footprint will not be visible from above ground.  I accept the evidence of Mr McFall that this expansion of the footprint occurs at 1.1 metres below natural ground level, and that it will not reduce the extent of the proposed landscaping in the Highbury Street setback of the site.     
· The alterations to the waste collection area also have limited consequences for built form, the delegate’s report indicated that Council’s traffic engineers did not object to the amended proposal and VicRoads has not raised any issues in respect of them. 

Would the proposed amendments result in unreasonable amenity impacts on neighbours? 

48 The proposed amendment to the second floor is the main amendment with the potential to cause amenity impacts on neighbours, given the reduction to the northern boundary setbacks.  However, it comfortably complies with the requirements of clause 55 of the scheme, particularly the setback requirements of Standard B17 of clause 55.04-1.   Furthermore, the residential development which adjoins the site to the east does not have any private open space adjoining the boundary with the site.  Rather, the interface with the site is a driveway, which is of lesser sensitivity.  For these reasons, I do not consider that the decrease in the setback to the eastern boundary to result in any unreasonable amenity impacts on neighbours.  

49 The proposed third floor would not have complied with the setback requirements of Standard B17 of clause 55.04-1 of the scheme.  Mr Biles gave evidence to the effect that this non-compliance was acceptable, particularly in terms of development equity.  Given that I have decided not to approve the third floor, I make no findings on this matter.  However, I note that I had some residual concerns about the effect of the third floor on the southern elevation of the proposal.  These included the limited articulation of this elevation given its relatively small setback.  Given that any future redevelopment of the commercial sites to the south which involved residential apartments at upper levels, would be likely to orient habitable windows and private open space of these apartments toward the site so as to properly utilise this northern aspect, I have residual concerns  that the relatively unarticulated, unrecessed presentation of the southern element of the proposed third storey seems a poor built form outcome.  

50 The changes to the café do not alter patron numbers.  Also, the increased capacity of the childcare centre by 14 children, is off-set by the removal of the occasional child care centre use, which had capacity for 45 children.  As such, the proposed amendments to the use, do not alter the capacity of the commercial tenancies of the proposal in a way which would impact on residential amenity.  

Do the amendments provide for an appropriate level of internal amenity for future residents?  

51 Mr Biles gave evidence to the effect that the amendments improved the amenity of future residents.  There is no doubt that by removing the ‘snorkel’ bedrooms and providing improved access to natural light, the revised layout of the second floor improves the internal amenity of those apartments.  As such, I agree with Mr Biles that the amended second floor provides an improved level of amenity for future residents.  

52 While I have already decided not to approve the third floor, I note in passing that, as it is an almost identical layout to the second level, this resulted in its terraces of substantial depth being over the top of second floor terraces.  This would be likely to cause significant shadowing to the lower terraces.  In addition, the only windows providing natural daylight to many of the living areas of the second floor apartments are off these terraces.  Many of these living areas are relatively narrow and long (up to 9 metres long).  The shadowing of these windows by the third floor terraces, has the potential to impact the amount of daylight able to enter into the living areas of the second floor apartments, significantly reducing their amenity.   
What conditions are appropriate?

53 Without prejudice conditions were circulated by Council and discussed at the hearing.  I have imposed conditions which are generally consistent with that discussion and also with my above conclusions.  

54 Subsequent to the hearing I noticed that the permit conditions discussed at the hearing did not include revised conditions provided to Council by VicRoads in response to the amended proposal.  The Tribunal corresponded with the parties in respect of this issue.  The applicant confirmed that I should include the revised VicRoads conditions if I was to amend the permit and as I am amending the permit (albeit requiring deletion of the third storey/fourth floor) I have done so.  
55 In addition, at the time of the hearing, condition 44 of the permit provided that it expired on 11 October 2017 if the development was not completed.  Allowing parties the opportunity to file submissions to address matters which arose after the hearing meant that this date had passed prior to a determination of the application.  Given that I was not able to make any determination on the application to amend the permit unless and until the time period referred to in condition 44 was extended by the responsible authority, the Tribunal asked the parties for information on the progress of any extension application.  On 31 October 2017, the applicant provided the Tribunal with a copy of correspondence from Council which granted an extension of the time period referred to in condition 44 until 11 October 2018.  I have therefore reflected this new date in condition 44 of the conditions in Appendix A of this determination.  

Conclusion

56 For the reasons given above, the decision of the responsible authority is  varied.  A permit is granted subject to conditions.
	Michelle Blackburn
Member
	
	


Appendix A – Permit Conditions

	Permit Application No
	TPA/40955/B

	Land
	170-174 Highbury Road, Mount Waverley


	What the permit allowS

	In accordance with the endorsed plans:

· The development of a three storey building with basement car parking and use for a medical centre (up to 17 practitioners), child care centre (up to 144 children), café and dwellings and alteration of access to a road zone, category 1


Conditions

Amended Plans

1 Before the development starts, three copies of amended plans drawn to scale and dimensioned, must be submitted to and approved by the Responsible Authority.  The submitted plans must clearly delineate and highlight any changes.  When approved the plans will be endorsed and will then form part of the permit.
The plans must be generally in accordance with the plans submitted with the application (BMG Architects, VCAT amended plans, revision dated 25.05.2017), but modified to show:

(a) Bicycle parking and associated amenities in accordance with the requirements of Clause 52.34. 

(b) The location and design of any required fire services, electricity sub-station, electricity supply, gas and water meter boxes discreetly located and/or screened to compliment the development.
(c) Deletion of the third floor (fourth storey).  
2 Prior to the commencement of development, you are required to provide to Council either:

(a) A certificate of environmental audit must be issued for the land in accordance with Part IXD of the Environment Protection Act 1970; or

(b) An environmental auditor appointed under the Environment Protection Act 1970 must make a Statement in accordance with Part IXD of that Act that the environmental conditions of the land are suitable for the sensitive use.

Three copies of the Certificate of Environmental Audit or the Statement of Environmental Audit and the audit area plan must be submitted to the Responsible Authority.

The development and use allowed by this permit must strictly comply with the directions and conditions of the Environment Protection Act 1970 and also with the conditions on the Certificate or Statement of Environmental Audit.

A section 173 Agreement under the Planning and Environment Act 1987 may need to be entered into with the Responsible Authority depending on the conditions of the Statement of Environmental Audit issued for the land.  Any amendment must be approved by the Responsible Authority prior to the commencement of any works, use and development and may require further assessment of the land.
Should the land be unable to be remediated or the Environmental Audit Certificate or Statement conditions seek change to the form of development approved under this permit or extensive statement conditions for the future management of the site, the Responsible Authority may seek cancellation or amendment to the permit pursuant to Section 87 of the Planning and Environment Act 1987.
3 The development and use as shown on the endorsed plans must not be altered without the written consent of the Responsible Authority.

4 Once the development has commenced it must be continued and completed to the satisfaction of the Responsible Authority.

5 No more than 17 medical practitioners/technicians are permitted to practice or operate from the premises at any single time.

6 No more than 144 children at any time are permitted to be in care under the control of the childcare centre including the occasional childcare centre unless the Responsible Authority consents in writing.

7 No more than 40 patrons and seats are permitted within the café premises at any single time.

8 The medical centre and café  use may operate only between the hours of:

· 8:00am-9:00pm Monday to Friday;

· 9:00am-5:00pm Saturday;  

Unless the Responsible Authority gives consent in writing.

9 The childcare centre use may operate only between the hours of:

· 7:00am-7:00pm Monday to Friday;

Unless the Responsible Authority gives consent in writing.

10 The amenity of the area must not be detrimentally affected by the use or development, through the:

(a) transport of materials, goods or commodities to or from the land;

(b) appearance of any building, works or materials;

(c) emission of noise, artificial light, vibration, smell, fumes, smoke, vapour, steam, soot, ash, dust, waste water, waste products, grit or oil;

(d) presence of vermin;

11 The use of the site approved by this permit shall not cause nuisance or be detrimental to the amenity of the neighbourhood by the emission of noise associated with the use.  In this regard the emission of noise shall comply with the provisions of the Environment Protection Act 1970 (as amended) and the policies of the Environment Protection Authority.
12 The loading and unloading of goods from vehicles must be carried out on the land and be conducted so as not to cause any disturbance to nearby residential properties and must only be carried out between 7:30am and 6:00pm to the satisfaction of the Responsible Authority.

13 No form of public address system may be installed so as to be audible from outside the building.

14 No goods must be stored or left exposed outside the building so as to be visible from any public road or thoroughfare.

15 No bin or receptacle or any form of rubbish or refuse shall be allowed to remain in view of the public and no odour shall be emitted from any receptacle so as to cause offence to persons outside the land.

16 Adequate provision shall be made for the storage and collection of garbage and other solid wastes and these facilities are to be located on the site to the satisfaction of the Responsible Authority.

17 Prior to the commencement of works on the site, the owner shall prepare a revised Waste Management Plan (to replace any Waste Management Plan endorsed prior to the 2017 amendment of the permit) for the collection and disposal of garbage and recyclables for all uses on the site by private contractor.  The revised Waste Management Plan shall provide for:

(a) The method of collection of garbage and recyclables for uses;

(b) Designation of methods of collection by private contractor;

(c) Appropriate areas of bin storage on site and areas for bin storage on collection days;

(d) Measures to minimise the impact upon local amenity and on the operation, management and maintenance of car parking areas;

(e) Litter management;

(f) Appropriate ventilation;

(g) Bin washing facility;

(h) Suitable capacity to store all the bins;

(i) The maximum height of waste and expected loading vehicles to be accommodated within the Ground Level car park and ensure that these vehicles can exit in a forward direction onto Huntingdale Road;

(j) Waste storage rooms must be constructed so to prevent the entrance of vermin and must be able to be easily cleaned.  The floor must be graded to a sewer connection located within the waste storage room.
A copy of this plan must be submitted to Council.  When endorsed the plan will form part of this permit.

18 Any infectious or potentially infectious wastes (as defined by the EPA) shall be properly segregated in containers colour coded yellow for infectious wastes and orange for potentially infectious wastes.  Any prescribed waste which leaves the premises of generation must be disposed of in accordance with Environmental Protection Authority (EPA) requirements.

19 A grease trap must be provided and be located outside kitchen and server areas.

20 External wet areas or wash areas must be graded and drained to a sewer connection.  Waste water from these areas must not be discharged to the stormwater system.

21 Provision is to be made for the protection of food from insects and dust by providing:

(a) self closing doors and fly screens;

(b) air curtains;

(c) positive air pressure ;

(d) plastic strips to open doorways for a reduction in size openings.
22 Before the development starts, a revised construction management plan (to replace any construction management plan endorsed prior to the 2017 amendment of the permit) must be prepared and submitted to the Responsible Authority for approval.  The plan must be to the satisfaction of the Responsible Authority.  Once approved, the plan must be implemented to the satisfaction of the Responsible Authority.  The plan must address the following issues:

(a) measures to control noise, dust and water runoff;

(b) prevention of silt or other pollutants from entering into the Council’s underground drainage system or road network;

(c) the location of where building materials are to be kept during construction;

(d) site security;

(e) maintenance of safe movements of vehicles to and from the site during the construction phase;

(f) on-site parking of vehicles associated with construction of the development;

(g) wash down areas for trucks and vehicles associated with construction activities;

(h) cleaning and maintaining surrounding road surfaces;

(i) a requirement that construction works must only be carried out during the following hours:

· Monday to Friday (inclusive) – 7.00am to 6.00pm;

· Saturday – 9.00am to 1.00pm;

· Saturday – 1.00pm to 5.00pm (Only activities associated with the erection of buildings.  This does not include excavation or the use of heavy machinery.)

23 The construction works associated with the use/development and/or subdivision hereby permitted must only be carried out during the following hours:

· Monday to Friday (inclusive) – 7:00am to 6pm;

· Saturday – 9am to 1pm;

· Saturday – 1pm to 5pm (Only activities associated with the erection of buildings.  This does not include excavation or the use of heavy machinery);

Unless otherwise approved in writing by the Responsible Authority.

24 No equipment, services, architectural features or structures of any kind, including telecommunication facilities, other than those shown on the endorsed plans shall be permitted above the roof level of the building unless otherwise agreed to in writing by the Responsible Authority.

25 Disabled access to the building must be provided to the satisfaction of the Responsible Authority. All work carried out to provide disabled access must be constructed in accordance with Australian Standards Design for Access and Mobility AS 1428.1.

26 Before the use and development permitted starts, areas set aside for parked vehicles and access lanes as shown on the endorsed plans must be:

(a) constructed to the satisfaction of the Responsible Authority;

(b) properly formed to such levels that they can be used in accordance with the plans;

(c) surfaced with an all-weather sealcoat to the satisfaction of the Responsible Authority;

(d) drained, maintained and not used for any other purpose to the satisfaction of the Responsible Authority;

(e) line-marked to indicate each car space and all access lanes to the satisfaction of the Responsible Authority.

Parking areas and access lanes must be kept available for these purposes at all times.

27 All existing redundant crossings are to be removed and replaced with kerb and channel.  The footpath and naturestrip are to be reinstated to the satisfaction of Council.

28 Prior to the development commencing a revised Parking Management Plan (to replace any Parking Management Plan endorsed prior to the 2017 amendment of the permit)  must be submitted and endorsed as part of this permit clearly designating the allocation of car spaces between uses.

29 No less than 53 car spaces must be provided on the land for the medical centre use.  Any future subdivision of the approved development must provide for appropriate allocation of medical centre car parking on Title to the satisfaction of the Responsible Authority

30 No less than 32 car spaces must be provided on the land for the childcare centre use. Any future subdivision of the approved development must provide for appropriate allocation of childcare centre car parking on Title to the satisfaction of the Responsible Authority.

31 No less than 1 car space must be provided on the land for each dwelling.  Any future subdivision of the approved development must provide allocation of 1 car space per dwelling on Title to the satisfaction of the Responsible Authority.

32 Before the development starts, a site layout plan drawn to scale and dimensioned must be approved by the Responsible Authority.

The plans must show a drainage scheme providing for the collection of stormwater within the site and for the conveying of the stormwater to the nominated point of discharge.  

The nominated point of discharge is the north-west corner of the property where the entire site’s stormwater must be collected and free drained via a pipe to the Council pit in the nature strip to be constructed to Council Standards.   A new pit is to be constructed if a pit does not exist or is not a standard Council pit.

If the point of discharge cannot be located then notify Council’s Engineering Division immediately.

33 All on-site stormwater is to be collected from hard surface areas and must not be allowed to flow uncontrolled into adjoining properties.  The on-site drainage system must prevent discharge from driveways onto the footpath.  Such a system may include either:

(a) trench grates (150mm minimum internal width) located within the property; and/or

(b) shaping the driveway so that water is collected in a grated pit on the property: and/or

(c) another Council approved equivalent

34 Stormwater discharge is to be detained on site to the predevelopment level of peak stormwater discharge.  Approval of any detention system is required by the City of Monash, the Responsible Authority, prior to works commencing.  

35 Driveways are to be designed and constructed using appropriate engineering standards.

36 A revised landscape plan (to replace any landscape plan endorsed prior to the 2017 amendment of the permit)  prepared by a Landscape Architect or a suitably qualified or experienced landscape designer, drawn to scale and dimensioned must be submitted to and approved by the Responsible Authority prior to the commencement of any works. The plan must show the proposed landscape treatment of the site and must be generally in accordance with the landscape plan prepared by Memla Pty Ltd (project no. 1463, Rev b, dated 12.8.16) but amended to show the removal of the existing crossover to Huntingdale Road and the continuation of the proposed planting within that former crossover area.  

When approved the plan will be endorsed and will then form part of the permit.

37 Before the occupation of the buildings allowed by this permit, landscaping works as shown on the endorsed plans must be completed to the satisfaction of the Responsible Authority and then maintained to the satisfaction of the Responsible Authority.
Conditions 38-43 required by VicRoads (Ref: 05421/12/1)

38 Before the development start(s), amended plans, showing the access arrangements to the waste management vehicle to the site, to the satisfaction of VicRoads must be submitted to the responsible authority for endorsement.  Once endorsed, the plans will form part of this planning permit.  The amended plans shall include (But not limited to):  

(a) Define the extent of access crossover required for waste management vehicle using appropriate turn path analysis. 

(b) A ‘No Right Turn’ sign at the entrance at the access point on Highbury Road facing eastbound traffic.  

39 Prior to the commencement of the use or the occupation of the development, all redundant crossovers must be removed and footpaths, kerbs, channels and nature strips reinstated to the satisfaction of the Responsible Authority.

40 Prior to commencement of the use or the occupation of the buildings, all works required under this permit must be provided and available for use to the satisfaction of the Responsible Authority and at no cost to VicRoads. 

41 No work shall be commenced in, on, under or over the road reserve without having first obtained all necessary approvals under the Road Management Act 2004, the Road Safety Act 1986, and any other relevant acts or regulations created under those Acts.  

42 This permit will expire in accordance with section 68 of the Planning and Environment Act 1987, if one of the following circumstances applies:

· The development and use are not started before 11 October 2015.

· The development is not completed before 11 October 2018.

In accordance with section 69 of the Planning and Environment Act 1987, the responsible authority may extend the periods referred to if a request is made in writing before the permit expires, or within three months afterwards.

– End of conditions –

� 	The submissions and evidence of the parties, any supporting exhibits given at the hearing and the statements of grounds filed have all been considered in the determination of the proceeding. In accordance with the practice of the Tribunal, not all of this material will be cited or referred to in these reasons. 


� 	See Caratti v Monash CC (P903/2013, date of order 30 September 2013). 


� 	Urban Design Architects v Monash CC [2003] VCAT 1103.


� 	This is because the application to amend the permit falls within the meaning of the term ‘planning permit application’ as used in clause 32.08-14 of the scheme and was lodged before the approval date of Amendment VC 110.  


� 	On 29 August 2017, Amendment VC139 to the Melbourne Planning Scheme was gazetted.  It  inserted reference to the Urban Design Guidelines for Victoria (Department of Environment, Land, Water and Planning, 2017) into relevant clauses of the Scheme. I issued interim orders requiring any written submissions on the effect of these changes to be made by 25 September 2017.  


� 	Urban Design Architects v Monash CC [2003] VCAT 1103.


� 	See Caratti v Monash CC (P903/2013, date of order 30 September 2013). 
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